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No. 7303

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Rose Rickard,

vs.

Nellie Thompson,

Appellant,

Appellee.

Upon Appeal from the District Court of the United States

for the Territory of Alaska, Fourth Division.

BRIEF FOR APPELLANT.

This is an appeal by the above named appellant

from a judgment rendered in the District Court for

the Territory of Alaska, Fourth Judicial Division,

on the 23rd day of June, 1933, against the above

named appellant, who was the plaintiff in the low^er

Court, in favor of the appellee Nellie Thompson, who

was defendant therein, in an action brought by the

said appellant to quiet title to a certain placer mining

claim.

STATEMENT OF CASE.

In the year 1904, one A. W. Howes was the con-

ceded o^^^ler of a certain placer mining claim known



as creek claim No. 6 above Discovery on Cleary Creek

in Fairbanks Recording Precinct, Fourth Judicial

Division of Alaska, and on the 14th day of September,

1904, he executed a deed of conveyance to one Stephen

Albisini and one James Jensen, transferring to them

the lower divided one-half of said creek claim No. 6,

and that at all times thereafter, the said grantees and

their successors in interest treated and considered

the said lower divided half of said claim, as a separate

and distinct claim from the upper half thereof.

In March, 1906, the defendant Jesse Noble, as suc-

cessor to said grantees, became the owner of an un-

divided one-half interest in the lower divided half of

said claim, which said interest was thereafter and in

October, 1907, conveyed to the defendant Nellie Noble,

the then wife of the defendant Jesse Noble, now the

appellee, Nellie Thompson, in whose name the record

title of said interest now stands, subject however to

the record of f)laintiff's title.

This transfer, however, was repudiated by the de-

fendant Jesse Noble, who was a witness at the trial

of this case.

The records of Fairbanks Precinct, wherein said

claim is situated, disclose that Jesse Noble had no

interest whatsoever in said claim No. 6 above on

Cleary Creek, between the year 1907 and the year

1928, and that in 1928 he purchased all of the rights

and interest of one Albisini 's estate, consisting of the

upper divided half of said claim No. 6, and an undi-

vided one-half interest in the lower divided half there-

of, and was the owner of the paper title thereof mitil
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October 19, 1931, when the said claim No. 6 was re-

located and staked by the plaintiff.

The evidence disclosed that the defendant Jesse

Noble was also the ow^ner of creek claims Nos. 7 and

8 above Discovery on said Cleary Creek, which said

claims adjoined No. 6 above, with the exception of

a triangular fraction, which was alleged to exist be-

tween claims Nos. 6 and 7 above.

That in the years 1930 and 1931, the defendant

Jesse Noble caused to be repaired and cleaned out an

old ditch which had formerly conveyed water down

the creek, and which said work was done during the

years 1930 and 1931 by the owners of a certain dredge

on Chatham Creek, a tributary of said Cleary Creek,

and was performed on claims Nos. 7 and 8 (but not

on claim No. 6), and was then diverted by the owners

of said dredge to Chatham Creek to be used in con-

nection with the operation of the said dredge.

This work on Nos. 7 and 8 w-as claimed by the de-

fendant Jesse Noble, to be for the benefit of claim

No. 6 which is disputed by the plaintiff, who alleges

that the said work did not and could not inure to

the benefit of the said claim No. 6 nor either of the

divided halves thereof.

That on or about the 19th day of October, 1931,

the plaintiff' staked creek claim No. 6, for the reason

that no work whatsoever had been done or performed

thereon by the owners thereof for several years, and

that the ground was consequently open for relocation

and staking by other parties.



The complaint in this action is the usual complaint

to quiet title, alleging ownership in the plaintil^ of

the property in dispute, and seeking to quiet title

thereto as against the defendants.

The defendant Jesse Noble was served with process

but failed to answ^er or plead to the comi^laint, and

his default was thereafter duly entered in the action.

The defendant Nellie Thompson filed her separate

answ^er, denying the title of the plaintiff and affirma-

tively setting up her alleged ownership of an un-

divided one-half interest in and to the lower one-half

of said claim No. 6 above Discovery on Cleary Creek,

claiming to have received the same from her co-de-

fendant Jesse Noble in 1907, and that the said de-

fendant Jesse Noble was then and ever since had been

the owner of the remaining interests in said claim.

To this sejDarate answer the plaintiff replied, alleg-

ing a fraudulent transfer between the defendants, and

further alleging that the defendant Nellie Thompson

never did any annual assessment work on the lower

half of said claim No. 6, nor did any other person

do any work on the said claim, or any portion thereof

for several years immediately prior to October 19,

1931, and that in consequence thereof the said claim

reverted to the United States and was subject to

relocation on October 19, 1931, and was on said date

relocated and staked by the plaintiff.

A motion by the defendant Thompson to strike

parts of this reply was sustained by the Court.

Thereupon the plaintiff filed an amended reply

denying generally the allegations of the said separate



answer, and alleging affirmatively that the said claim

No. 6 above Discovery was, in the year 1904, by cer-

tain mesne conveyances, divided into two separate and

distinct halves, and that the grantees on said convey-

ances and their successors in interest, had thereafter

considered and treated the said divided halves of said

claim as two separate and distinct claims or entities,

and that the owners of the two separate halves were

not oW'ners in common of said claim No. 6. And fur-

ther alleging that no annual assessment work had

been done, either upon the lower half of said claim

nor upon the upper half thereof by any person for

several years immediately prior to October 19, 1931,

nor had any other work been done for the benefit of

said divided halves thereof during said time ; and that

in consequence thereof the said ground reverted to

the United States and became subject to relocation,

and that the plaintiff relocated the same on October

19, 1931.

A motion by the defendant Nellie Thompson to strike

parts of this amended reply was sustained by the

Court, to which ruling the plaintiif excepted and error

is assigned to the said ruling of the Court.

A second amended repl}^ was thereupon filed by the

plaintiff, eliminating the language objectionable to

comisel, but leaving the reply practically the same as

the previous one, to which amended reply the defend-

ant Thompson demurred, and the said demurrer was

sustained, and exception taken and allowed, and error

is also assigned to this ruling of the Court.

A third amended reply was filed, still treating the

divided halves of gaid claim No. 6 as separate and



distinct entities, to which the defendant Thompson

demurred, and said demurrer was sustained, to which

ruling exception was taken and allowed b}^ the Court,

to which ruling error is also assigned.

A fourth amended reply was then filed by the plain-

tiff, wherein she was compelled to eliminate all matter

tending to show that the said claim was divided and

was considered as two separate and distinct claims or

entities, and the case went to trial upon the forced

issues thus made up.

The case was tried to the C-ourt, who refused to

treat the said claim as two separate or distinct claims,

and thereafter findings of fact and conclusions of law

were made and found by the Court, to which the plain-

tiff excepted, and upon such findings of fact and con-

clusions of law, judgment was rendered by the Court

in favor of the defendants and against this plaintiff,

from which judgment the plaintiff appeals, and assigns

the following errors.

ASSIGNMENT OF ERRORS.

1. The Court erred in striking from the amended

reply of the plaintiff that portion thereof designated

as "a further and separate reply" contained on pages

1 and 2 of said amended reply, for the reason that the

matter so stricken constituted a good and valid defense

to the separate answer and new matter of the defend-

ant Nellie Thompson.

2. The Court erred in striking from said amended

reply of the plaintiff, that portion thereof designated



as ''a further and second affirmative reply" contained

on the lower half of page 2 of said amended reply, for

the reason that the same constituted a good and valid

defense to the separate answer and new matter of the

defendant, Nellie Thompson.

3. The Court erred in sustaining the denuirr(>r of

the defendant Nellie Thompson to the further and

separate reply contained in the plaintiff's second

amended reply for the reason that the same constituted

and was a good and valid defense to the separate

answer and new matter of the defendant Nellie

Thompson.

4. The Court erred in striking from the plaintiff's

third amended reply, that portion thereof designated

as ''a second further and affirmative reply" commenc-

ing at line 9 of page 2 thereof, and continuing to the

bottom of said page, for the reason that the same con-

stituted a good and valid defense to the separate

answer and new matter of the defendant Nellie

Thompson.

5. The Court erred in striking that portion of the

plaintiff's third amended reply, designated as ''a fur-

ther reply" found on page 3 thereof, for the reason

that the said matter constituted a good and valid

defense to the separate ansAver and new matter of the

defendant Nellie Thompson.

6. The Court erred in finding as a matter of fact,

that portion of finding of fact No. 1, commencing on

line 14 thereof and including the following language

:

''and at the time of such conveyance, and as a

part consideration thereof agreed with her, that



8

thereafter, and as lonj]^ as she should own and
hold said mterest, he would safeguard and protect

the same by doing the assessment work or causing'

it to be done upon the said mining claim No. 6."

for the following reasons, to-wit

:

(a) That such an agreement, if ain', was not

set forth in defendant's pleadings; that no evi-

dence whatsoever was offered to show that such

an agreement v>'as in writing, or of record; nor

was such an agreement contained in any deed of

conveyance or in any exhibit or other writing-

produced at the trial, and that evidence of such

an oral agreement was inadmissible as tending to

change or modif}^ the terms of a written instru-

ment, to-wit: the deed of conveyance from defend-

ant Noble to the defendant Thom]}son.

(b) That such an agreement, if any, did not

tend in any way to prove that any assessment

work whatsoever was done or improvement made

on or for the benefit of the lower divided half of

creek claim No. 6 on Cleary Creek and was there-

fore incompetent and immaterial.

7. The Coui*t erred in finding a.s a matter of fact,

that portion of finding of fact No. 1, found on page 3

thereof, commencing on line 5, with and including the

words,

''The defendant Jesse Noble * * * has ever

since held and is now the owner of said interests;"

for the following reasons, to-wit

:

(a) That the defendant Jesse Noble is not

entitled to any relief in this action, affirmative or
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otherwise, the default of the said defendant Noble

having- been duly entered herein.

(b) That the defendants Thompson and Noble

were not co-owners of creek claim No. 6 above

Discovery on Cleary Creek, but only of the lower

divided half thereof. The defendant Thompson

had no interest in the upper half. The said claim

No. 6 had theretofore been diAdded by mesne con-

veyances, the upper from the lower half, which

had the effect of making the two halves separate

and distinct claims, each requiring- annual assess-

ment work to the amount of $100.00. That as be-

tween the defendant Thompson and this plaintiff,

the said finding of fact is immaterial.

(c) There was no evidence to show, and it is

generally admitted that no work whatsoever was

done and no improvements made by the defend-

ant Noble or by the defendant Thompson, or by

anybody in their behalf, during the years ending

July 1, 1930 and July 1, 1931, but that the work

depended upon as assessment work for said years

on said claim No. 6 above Discovery, was the work

done at the instance of the defendant Noble dur-

ing said yeai^s on claims Nos. 7 and 8 above Dis-

covery, all of which appears in said findings of

fact.

(d) Nowhere in the i)leadings, or in the evi-

dence, or in said findings of fact does it appear

that the said Nellie Thompson ever did ov cause

to be done any work whatever on said claim No. 6,

or any part thereof, prior to the location of the
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said ground by the plaintiff ; nor does it anywhere

appear that the said Nellie Thompson was a party

to, or was even aware of the attempted ,^TOuping

of her interest in said lower half of said claim

No. 6 by the defendant Noble with claims No. 7

or 8 aforesaid ; consequently there was no legal or

lawful grouping of said claims; that the said

work done at the instance of the defendant Noble

on 7 and 8 during the years 1930 and 1931, did not

inure to the benefit of creek claim No. 6 above

Discovery, nor to the interest of the defendant

Thompson therein, and that the said claim No. 6

and the whole thereof thereupon revei'ted to the

United States and was subject to relocation by

the plaintiff on October 19, 1931.

8. The Court erred in finding as a fact, that por-

tion of finding of fact No. 1 commencing on line 22 on

page 3 thereof, with and including the following:

''and the mining title of himself and his co-defend-

ant Nellie Thompson were thereby fully safe-

guarded and protected.
'

'

for the following reasons, to-^^'it

:

(a) That the defendant Noble and the defend-

ant Thompson were not co-owners of the whole of

said creek claim No. 6.

(b) That the defendant Thcjmpson had no in-

terest whatever in the upx)er half of said claim,

nor in claims Nos. 7 and 8, or either of them;

that the said defendant Thompson was not a party

to the attempted grouping of said claims by the
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defendant Noble, and that such attempted group-

ing was void and of no effect, and that the work

done by Noble on said claims Nos. 7 and 8 in 1930

and 1931, did not inure to the benefit of claim

No. 6, or any part thereof, and that said claim

thereupon became open for relocation.

(c) That owing to there being no assessment

work done on said claim No. 6 above Discovery

during the year 1930, nor up to July 1, 1931, the

said claim became open and subject to relocation.

9. The CX)urt erred in finding as a fact, that por-

tion of findmg of fact No. 1 commencing at line 24 on

page 3 thereof, with and including the following:

"That on October 19, 1931, the date upon which

the plaintiff. Rose Rickard claims that she relo-

cated the said mining claim, and secured a mining
title thereto, said claim was not open to relocation

by her or by any other person, and her attempted

relocation thereof at that time was void, and she

secured no mining title thereto as against Nellie

Thompson or anybody else."

for the following reasons, to-wit

:

(a) That no work was done or improvements

made whatsoever on said claim No. 6 either by

the defendant Noble or by the defendant Thomp-

son, or by anj^body in their behalf, during the

year 1930 or up to noon of July 1, 1931, and that

in consequence thereof the said claun became open

and subject to relocation on July 1, 1931 ; that

the relocation by the plaintiff on October 19, 1931,

was in order and regularly made.
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(b) That the work done at the instance of the

defendant Noble on claims Nos. 7 and 8 above

Discovery on Cleary Creek during the years 1930

and 1931 was of no benefit to said claim No. 6

and did not inure to the benefit of said claim for

the reason that there had been no legal grouping

of said claim for such work.

(c) That the defendant Thompson was not a

party to any grouping of said claims and that the

work done on said claims Nos. 7 and 8 did not

inure to her benefit or to the benefit of her divided

interest in said claim.

(d) That said claim No. 6 was consequently

open to relocation on July 1, 1931, and thereaft(>r.

until staked and relocated b}^ the plaintiff.

10. The Court erred in finding as a fact, that por-

tion of finding of fact No. 2, commencing with line 1

thereof, and continuing and including the following:

''That at the time of the commencement of this

action, ever since and now, the title to the said

mining claim was and is held and owned in the

following proportions; the defendant Jesse Noble

was and is the owner of the upper half of said

claim No. 6 above on Cleary Creek and the said

Jesse Noble and the defendant Nellie Thompson
each own an undivided half of the lower half of

said claim."

for the reasons as stated in subdivisions "a", "b",

"c" and "d" in assignment of error No. 9.

11. The Court erred in finding as a fact the con-

cluding sentence in said finding of fact No. 2, to-wit:
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''and the plaintiff Rose Rickard had and has no

title thereto of any kind or description."

for the same reasons as stated in "a", "b", "c" and

"d" in assignment of error No. 9, and for the further

reason

:

(e) That the said ground, being open for re-

location on and after July 1, 1931, the plaintilf

staked and relocated the same on October 19, 1931,

as alleged in her pleadings, and not denied at any

stage of the proceedings. That by reason of such

staking, the plaintiff' is entitled to the same.

12. The Court erred in concluding as matters of

law, all and singular the matters and things set forth

in its conclusions of law, and the whole thereof, for

the following reasons, to wit:

(a) That no work whatsoever was done or

performed, nor improvements made on creek

claim No. 6 above Discovery on Cleary Creek by

either of the defendants to this action, for or

during the years ending July 1, 1930 and July

1, 1931.

(b) That no work whatsoever was done by

the defendant Nellie Thompson on her divided

interest in said claim No. 6 above Discovery,

Cleary Creek, at any time prior to the relocation

thereof by the plaintiff on October 19, 1931.

(c) That the work done on claims Nos. 7

and 8 above Discovery on Cleary Creek, at the

instance of the defendant Jesse Noble during the

years 1930 and 1931 was not done for the benefit
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of the said defendant Nellie Thompson, nor for

the benefit of her divided interest in said claim

No. 6, and did not inure to the benefit thereof.

(d) That the said Nellie Thompson was not a

party to any grouping of claims Nos, 6, 7 and 8

on Cleary Creek, and her divided interest was not

included therein; that in consequence thereof, the

said grouping was not legal, and that claim No.

6 was not benefited thereby, and became open for

relocation.

(e) That the title of the defendant Noble and

the defendant Thompson in said claim No. 6 above

Discovery, Cleary Creek, was extinguished by the

relocation of said ground by the plaintiff on Oc-

tober 19, 1931.

13. The Court erred in giving and entering judg-

ment against the plaintiff in this action and in favor

of the defendant Thompson, for the following reasons,

to wit:

(a) That no work w^hatsoever was done or im-

provements made on claim No. 6 above Discovery,

Cleary Creek, by Jesse Noble during the year

1930, nor up to July 1, 1931, at noon, nor by any

one in his behalf.

(b) That no work whatsoever was done, nor

improvements made on the ground included in

the divided interest in said claim owned by the

defendant Nellie Thompson, nor upon any other

part of said claim No. 6 during the year 1930, or

during that portion of the year 1931 ending at

noon of July 1st of said year.
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(c) The defendant Nellie Thompson claims to

be the owner of an undivided half interest in the

lower divided half of claim No. 6; that by virtue

of having been divided and separated from the

upper half of said claim, the said lower divided

half became a separate and distinct claim in itself,

subject to annual assessment w^ork in the sum

of $100.00.

(d) That the defendant Nellie Thompson did

not group her divided interest in said claim No.

6 with any other ground or claim, especially with

claims Nos. 7 and 8 above Discovery, Cleary

Creek, for the purpose of assessment work, and

that the attempted grouping of claims 6, 7 and

8 by the defendant Noble w^as void and of no

effect so far as the said divided interest of the

defendant Thompson was concerned.

(e) That because of such illegal and void at-

tempts of grouping aforesaid, the work done at

the instance of the defendant Noble on claims

Nos. 7 and 8 above Discovery, Cleary Creek, dur-

ing the years 1930 and 1931, did not inure to

the benefit of said claim No. 6 above Discovery,

nor to the interest of the defendant Thompson in

the low^er divided half thereof, and that the said

claim, including the upper and lower divided

halves thereof was open and subject to relocation

on October 19, 1931.

(f) That the relocation of said claim No. 6

by the plaintiff on October 19, 1931, was legal

and law^ful, and that by reason thereof, the title
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to said claim No. 6 above Discovery, Cleaiy Creek,

became vested in the plaintiff, and that the rights

and interests of the said defendant Noble and the

defendant Thompson in said ground were thereby

extinguished.

14. The Court erred in overruling the plaintiff's

motion for a new trial for the reason that the judg-

ment so rendered was erroneous in law as well as in

fact.

No bill of exceptioiis has been furnished, as it is

deemed that the pleadings themselves, together with

the opinion of the Court, and the findings of fact and

conclusions of law and judgment of the Court will, of

themselves, show the theory of the plaintiff's case and

the error of law by the Court; such facts as are al-

leged herein are indicated by the record as made, and

will not and cannot be denied by opposing counsel,

and are sustained by the reading of the papers re-

ferred to.

POINTS.

1. A mining claim in Alaska is real estate.

2. The effect of subdividing a mining claim in

Alaska into separate divided portions is to make a

separate and distinct claim out of each portion, each

requiring an annual expenditure of $100.00 in labor

or improvements thereon.

3. The owners of said separate portions of such

claim are not co-owners or owners in common.
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4. Annual assessment work or improvements must

be done on each claim,—by the owner thereof, or by

some one in his behalf, with his consent, or by some

one in privity with him. There was no privity of in-

terest between the defendants Noble and Thompson in

creek claim No. 6 above Discovery on Cleary Creek,

except as to the lower divided half thereof.

5. In order that claims may be grouped for the

purpose of working the same as one mine, or that as-

sessment work may be performed at any one place for

the benefit of more than one claim, at least three

things must concur:

(a) The claims included in such group must

be owned by the same owner or by owners in

common

;

(b) The grouping must be done by and with

the consent and agreement of all of such co-

owners, and every owner of any interest therein

must be a party to such grouping.

(c) The work done under such an agreement

must be performed under one system or plan, for

the benefit of all of the claims so grouped.

The defendant Thompson was not a party to any

agreement for the grouping of her interest with that

of the defendant Noble, and that any attempted

grouping of claims without her knowledge or consent,

was a nullity.

6. That the work done by and with the consent of

the defendant Noble on claims Nos. 7 and 8 above

Discovery on Cleary Creek, in 1930 and 1931, in
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cleaning- out and repairing a ditch thereon, could not

and did not inure to the benefit of claim No. 6 above

Discovery, or any portion thereof.

7. A mining claim is a contingent estate and is

kept alive by the performance of the statutory worth

of work each year, and if this work is not perfonned,

the claim is forfeited and the land becomes part of the

public domain, and subject to relocation; and is made

effectual by one entering on the ground after the ex-

piration of the time within which such labor may be

done and completing a location before resumption

of work by the original locator.

That the failure of the defendants to perform any

labor upon their respective portions of the said claim

No. 6 resulted in a forfeiture of such claim, and the

plaintiff by relocating the same, on October 19, 1931,

instituted a legal and valid right of ownership.

8. Section 1876 of the Compiled Laws of Alaska

provides

:

That in the following cases, an agreement is void

unless the same or some note or memorandum there-

of, expressing the consideration, be in writing and

subscribed by the party to be charged, or by his

lawfully authorized agent:

1. An agreement that by its terms is not to

be performed within a yeai' from the making

thereof.

and that if any agreement existed between the defend-

ants Noble and Thompson (which agreement was

denied by defendant Noble), regarding the per-

formance of future assessment work on said mining
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claim, then such agTeenient should have been in writ-

ing. That in the absence of such written agreement,

oral evidence thereof was inadmissible.

ARGUMENT.

The trial Court declined to follow the theory of the

plaintiff as to the law governing this case, and gave

judgment against plaintiff* in favor of the defendants,

notwithstanding a most flagrant case of failure to per-

form assessment work as required by law^, upon a

mining claim.

The facts sufficient to sustain the plaintiff's conten-

tion and theory of the case can be readily gathered

and understood from the pleadings, opinion of the

Court, findings and judgment made and rendered in

the action.

The defendant Thompson filed her separate answer

and new^ matter, alleging that she was the owner

of an undivided half of the lower half of claim No.

6 above Discovery on Cleary Creek, and that her co-

defendant, Jesse Noble, owned the balance of said

claim. The defendant Noble was served with process,

but did not answer or plead to the complaint, and his

default was duly entered in the action.

The plaintiff' filed an amended reply to the separate

answer and new matter of the defendant Thompson,

containing two separate defenses to said new matter,

the first defense being that in the year 1904, the said

claim was b.y the then ownei-, divided by mesne con-

veyances into two separate and distinct portions, to
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wit: the lower divided half and the upper divided

half, and that ever since the said time, the said por-

tions had by the subsequent grantees and owners

thereof, been maintained, treated and considered as

separate and distinct tracts or claims, and further

alleging that the owners of the said lower divided

half of said claim had not done or performed any

assessment work thereon for several years imme-

diately preceding October 19, 1931, the date when

the plaintiff instituted her rights thereto, and that

the said ground had in consequence, become open to

relocation, and had been staked and relocated by the

plaintiff.

The second affirmative defense alleged that no work

whatever had been done or performed upon said claim

No. 6 above Discovery, or upon any portion thereof,

for several years immediately preceding the said 19th

day of October, 1931, and that in consequence thereof

the said claim was on said date open to relocation, and

that the plaintiif had been staked and claimed the

same, and had acquired title thereto.

The Court sustained a motion to strike the first

affii'mative reply for the stated reason that the same

was inconsistent with the theory of the second affirma-

tive reply, and also sustained the motion to strike the

said second affirmative matter.

The subsequent amended replies filed by the plain-

tiff attempted to affirmatively maintain these separate

divided halves of said claim No. () as separate and

distinct tracts or claims, and to show that the owners

of said separate halves had not performed the re-
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quired assessment work thereon, and for that reason

the Court sustained demurrers and motions thei'eto,

as hereinbefore set forth, and finally compelled plain-

tiff to abandon such theory, to which rulings of the

Court, error is assigned.

The first, second, third, fourth and fifth assignments

of errors involve the same questions of law, and are

covered by points Nos. 1, 2, 3 and 4, and for the pur-

poses of this argument, may be considered together.

Notwithstanding the fact that under our system of

Code pleading, one may set up as many defenses as

he may have, even if inconsistent, yet it is submitted

that there is no inconsistency w^hatever in the affirma-

tive matters involved in the several replies. The whole

theory of the defense is forfeiture for failure of the

defendants to perform the required assessment either

upon the lower divided half or the upper divided half

of the said claim, and that the work done on either

half of said claim w^ould not inure to the benefit of

the other divided half. And w^e contend that such

matter should not have been considered by the Court

upon a motion to strike, but if at all, upon a demur-

rer. But in any event we contend there is no incon-

sistency w^hatsoever in the pleading.

It is conceded that in 1904, the said claim w^as

di\^ded into two separate and distinct halves; the

defendant Thompson, in her answer, alleges that she

is the owner of an undivided half interest in the low^er

half of said claim.

Plaintiff contends that the dividing of a mining

claim into separate portions, in Alaska, has the effect
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of creating separate and distinct mining claims out

of each portion. That each portion is a separate and

distinct entity, requiring separate and distinct per-

foi'mance of assessment work or improvements of the

value of $100.00 annually on each portion.

It must be conceded that the owners of such divided

portions are not owners in conunon, nor co-owners in

any respect and that the work done on each portion

will not inure to the benefit of the other portion, unless

properly grouped for such purpose. So far as Alaska

is concerned, the question is a new one, and little

authority is to be found on the subject.

The Supreme Court of California seems to have had

a similar question in the case of Merced Oil Co. v.

Patterson, reported in 96 Pac. Rep., page 90, where

that Court says

:

"No doubt may be entertained that a convey-

ance such as this (a divided interest) may be

made, and that the effect of such a conveyance, if

such be its expressed intent, is to surrender to

the grantee all the rights which the grantors for-

merly enjo,yed. If such surrendei- be made, with-

out furthei' understanding and agi-eement between

the parties, it is apparent, we think, that the i)or-

tion so served must be regarded as a separate and

distinct claim.'*

Continuing, the same Court says:

"Excepting as preserved by the agreement of

the parties, there are no rights in common be-

tween the grantors and the grantee. The right

of possession to the ])ortion of the consolidated

claim so severed by conveyance is lost to the orig-
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inal associates. In effect, it is an abandonment

by them of that piece of land. It is their declara-

tion that they no longer hold such land under the

right of possession in common which they enjoy

as to the remainder * * * It is in law no more
than a surrender and abandonment of the pos-

sessory rights which the original locators had,

and the establishment, in effect, of a new and in-

dependent location in their grantees."

It will not be denied that mining claims in Alaska

are property in the highest sense of that term, which

may be bought, sold, conveyed and will pass by

descent,

Forhes v. Gracey, 94 U. S. 762, 24 L. Ed. 313;

Belh V. Meagher, 104 U. S. 279, 26 L. Ed. 736;

Elder v. Wood, 208 U. S. 226, 52 L. Ed. 464.

so that an owner of a mining claim may, before pat-

ent, transfer and convey the same or any part thereof,

divided oi* undivided. And w^hat is the effect of a

transfer of a divided portion of a claim? The former

owner thereby strips himself of all right of possession

or right to enter upon the transferred portion thereof

;

he is no longer a co-owner thereof; he, in effect, aban-

dons that portion.

In the case of Black v. Elkhorn Mining Company,

163 U. S. 451, 41 L. Ed. 223, Mr. Justice Peckham

says:

''If the locator remained in possession and
failed to do the work provided by statute, his in-

terest would terminate, and it appeal's to be

equally plain that if he actually abandoned the

possession, giving up all claim to it, and left the
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land, that all the right provided by statute would

terminate under such circumstances. // he con-

vey to another a right which may be lost, that

conveyance would seem to be equivalent to an

abandonment by him of all rights under the stat-

ute. What could be better evidence of an inten-

tion to abandon, than an actual conveyance of his

right to another, ceasing to do any work thereon

and the giving up of his possession in accordance

with his conveyance. The abandonment by simply

leaving the land is no more efficacious than con-

veying his rights and also leaving possession with-

out any intention of returning."

Abandonment of a mining claim is a voluntary act,

and operates instantly to extinguish all rights in the

property abandoned

:

Broivn v. Gurney, 201 U. S. 184, 50 L. Ed. 717;

Ricketts on Mines, Sec. 72, page 104;

and may be as to the whole or part of a claim.

Ricketts on Mines, Sec. 72, Subdiv. 3;

Tyler v. Sweeney, 54 Fed. 284

;

Conn et al. v. Oberto (Col.), 76 Pac. 369;

Last Chance Co. v. Tyler, 61 Fed. 557.

What, then, is the status of the grantee of a divided

portion of a mining claim?

The grantee becomes the owner and possessor of a

poT-tion of a former mining claim, Avhich portion was

abandoned by the grantor; he is in the same position

as any other stranger upon the public land; he is en-

titled to the possession thereof just so long as he com-

plies with the law as to assessment work, and no

longer. The conveyed portion of said claim becomes
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another claim and subject to the laws governing the

possession and the right to hold mining claims.

'*A mining claim, until patent therefor has been

issued, is held by a peculiar title, which is never

complete and absolute, and which can only be

maintained by the annual expenditure thereon of

the work as required by law."

U. S. Code Annot., Title 30, Sec. 28, page 189,

and cases there cited.

This woi'k nmst be done by the owner or co-owner

or by one having a legal or equitable title or interest

in the claim, or at their instance.

''Manifestly, the mine must be represented and

the annual work performed by or at the instance

of the owner or some one in privity with him.

Work done by a mere stranger to the title will not

inure to the benefit of the locator."

40 C. J. 830, Sec. 270, Notes 58 to 63;

2 Lindley on Mines, page 1183, Sec. 633;

Neshitt V. Delmars Nev. G. M. Co., 52 Pac. 609.

In the instant case, the owner of the divided upper

half and the owners of the divided lower half have

nothing in common; they are not co-owners; Mrs.

Thompson has no lights whatsoever in the upper di-

vided half of said claim.

The statute makes it the duty of each co-owner to

contribute to the annual assessment work required by

law, and if he does not so contribute, the one or more

owners so performing the work may demand contribu-

tion from the others, and if not reimbursed as to such

portion of expense due from his co-owner, may adver-
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tise such co-owner out, and take his interest in the

claim.

Will it be contended that the owner of a divided

interest in a claim is a co-owner? Would the owner

of either divided interest have any light to call on the

owner of another divided intei-est for contribution of

assessment work ? There is no community of interest

;

no co-ownership ; nothing in common ; neitlier have any

rights in the divided interests of the other.

Mr. Morrison in his excellent woi-k on mines, speak-

ing of divided interests, in connection with annual

labor thereof, and of the general decisions of the

Courts in regard thereto, says

:

''But this is only the apparent reading of the

act as to claims which have been segregated into

several parts, and would give a benefit to a ])arty

who had no moi'e connection with the other end

of the claim than a mere stranger. Consequently,

this can only be treated as a suggestion of the

true construction of an Act which is so worded

as to be entirely ambiguous on this point.
'

'

Morrison's Mining Rights, 15th Ed., page 116.

And in Zechendorf v, Hutchinson, 1 N. M. 476, it was

there held

:

"Where a number of persons locate 1500 feet

of mineral land in a body, but not as a company,

and divide the same into various claims which

they held in severalty, the sinking of a single shaft

on one of those claims is not sufficient to perfect

title to the whole."

But the statute of New Mexico must also be consid-

ered in connection with that case. It is earnestly sub-
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mitted that the execution and delivery of a deed of

conveyance to a divided intei*est in a mining claim

creates quite a dilferent status than that of a convey-

ance of an undivided interest. That the conveyance

of a divided interest creates a new and distinct min-

ing claim out of the conveyed divided portion, requir-

ing separate assessment work, and that in the absence

of such assessment work, as claimed in the instant

case, the interest of the owner of said divided portion

(Thompson's) became forfeited, and the ground open

to relocation. And that the Court erred in his rulings

in regard thereto.

Assignment of Error No. 6.

The Court erred in finding as a fact

:

''That at the time of such conveyance (from

Noble to Nellie Noble), and as a part considera-

tion thereof, agreed with her that thereafter, and
as long as she should own and hold said interest,

he would safeguard and protect the same by doing

the assessment work or causing it to be done on

said claim No. 6. '

'

There was no evidence whatsoever to show^ that such

an agreement was in writing, or of record, or con-

tained in the deed from Noble to the defendant

Thompson, but the bare assertion of Mrs. Thompson

that in 1907—26 years ago—the defendant Noble had

orally promised to look after the assessment work in

connection with this undivided half interest in the

lower half of said claim, and that, when he, Noble, had

no othei' oi* further interest in said claim. And the

said agreement was flatly denied by the defendant

Noble. (See Opinion of Court, page 3.)
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Such evidence was, to say the least, inadmissible, as

tending- to vary or modify the terms of the deed of

conveyance, from Noble to the othei- defendant.

There was no mention of such an agreement in the

defendant Thompson's pleadings, and the same w^as

evidently an afterthought of counsel for defendant,

after hearing read the case of Merced Oil Co. v. Pat-

terson, su])i*a, wherein the Court stated that had such

an agreement been made, it might have had some dif-

ferent effect in that case. Evidence of such an agree-

ment did not, in any event, tend to prove that £a\y

assessment work was done or improvements made on

or for the benefit of the lower half of said claim No.

6, nor anywhere else on said claim, and was therefore

incompetent and irrelevant as against the plaintiff.

Assignments of Errors Nos. 7 and 8 may be con-

sidered together.

(7) "The defendant Jesse Noble * * * has

ever since held and is now the owner of said

interests."

(8) "and the mining titles of himself and his

co-defendant Nellie Thompson were thereby fully

safeguarded and protected."

The defendant Jesse Noble was duly served with

process in this action, but he failed to plead or an-

swer to the complaint, or otherwdse appear in the

action, and his default was duly entered herein by the

Court.

The allegations of the complaint are usually to be

taken as confessed by the defaulting defendant, espe-

cially as to his separate interests in the action; of
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course, his joint interests could have been protected

by the defense of his codefendant, and under the

theory adopted by the Court of treating the original

claim No. 6 as one entity, instead of divided and

separate claims, the default of the defendant Noble

meant nothing. But plaintiff complains of this action

of the Court and assigns error accordingl}-. The

separate interests of the defendant Noble should have

received separate consideration by the Court.

The defendants Noble and Thompson were not co-

owners of the original claim No. 6, but only of the

divided half thereof ; Thompson had no interests what-

ever in the upper divided half of said claim

;

It is admitted, and the findings of fact disclose, that

no work whatever was done, or improvements made,

either on the lower divided half nor the upper divided

half of said claim during the two years ending July

1, 1931, but that the actual work depended upon for

the benefit of claun No. 6 was the work done at the

instance of Noble on claims Nos. 7 and 8. (See Find-

ings of Fact, page 3.)

This work could not benefit the lower half of said

claim No. 6, unless it was properly grouped with

claims Nos. 7 and 8, and such grouping could not take

place without the knowledge, consent and active co-

operation of all of the co-owners of said claims.

Lindley on Mines, 2nd Ed. page 1169, Sec. 630

;

Hmvgo^od v. Emery, 22 S. D. 573, 119 N. W. 177.

Furthermore, the very nature of the work shown to

have been done,—cleaning out, repairing and con-

structing a ditch for the purpose of bringing
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water to a point where it could be used for mining

No. 6, see Findings of Fact, page 3—but which water

was never used for such purpose, nor never intended

to be so used but was conveyed from said point over

to Chatham Creek and there used by the parties who

did the actual work on said ditch, although with the

consent of the said Noble, who used said work for

assessment work as herein alleged.

Nowhere in the pleadings, or in the evidence, nor

in said Findings of Fact does it appear that Nellie

Thompson was a party to, or was even aware of any

attempted grouping of her interests in the lower di-

vided half of claim No. 6 with the upper half thereof,

nor with claims Nos. 7 and 8. And it is earnestly con-

tended that there was no legal or lawful grouping of

such claims for the purposes of assessment work, or

for any other purpose.

In the case of the Black Lead Lode Extension, re-

ported in 32 Land Dec. p. 595, it was decided by the

Land Department, that
'

' No part of the value of work done or improve-

ments made upon a group of contiguous mining-

claims, in pursuance of a general system alleged

to have been adopted for the common develop-

ment of the group and an adjoining claim, can be

accredited to the adjoining claim, toward meeting

the requirement of section 2325 of the Revised

Statutes, relative to the expenditure of $500.00

where any of the several owners of said claim is

without interest in the group upon which the im-

provements are located."
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And by analogy, the defendant Thompson should have

been a co-owner in claims Nos. 7 and 8 and the upper

divided half of 6, before the lower divided half of

claim No. 6 could be lawfully included in the group.

See, also.

Re Golden Crown Lode, 32 L. D. 217

;

Chambers v. Harrington, 28 L. D. 452.

That such attempted grouping by Noble of claims 6,

7 and 8 was void and of no effect and the work done

on claims 7 and 8 could not, and did not innure to

the benefit of either of the divided halves of claim

No. 6, and especially the lower divided half thereof.

That no work having been done thereon during said

two years ending at noon of July 1, 1931, the ground

became open to relocation and was subject to reloca-

tion at the time of the staking thereof by the plaintiff.

AssiOKMENTS OF ERRORS Nos. 9, 10, 11 may also be

considered together for the purposes of this argument.

9. The Court erred in finding as a fact,

"That on October 19, 1931, the date upon which

the plaintiff. Rose Rickard claims that she re-

located the said mining claim and secured a min-

ing title thereto, said claim was not open to re-

location by her or any other person, and her at-

tempted relocation thereof at that time was void,

and she secured no mining title thereto as against

Nellie Thompson or anybody else."

10. The Court erred in finding as a fact:

"That at the time of the commencement of

this action, ever since, and now the title to the

said mining claim was and is held and owned in

the following proportions; the defendant Jesse
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Noble was and is the owner of the Upper half

of said claim No. (> above on (^leavy C'l-eek, and
the said Jesse Noble and the defendant Nellie

Thompson each own an undivided half of the

lower half of said claim."

11. The (yourt erred in finding- as a fact

:

"And the plaintiff Rose Rickard had and has

no title thereto of any kind or description."

What has already been said in this argument will

apply with equal force to, and is hereby ado])ted in

support of assignments of errors Nos. 9, 10 and 11;

The defendants Noble and Thompson were not co-

owners, and had no interests in common, except as to

the lower half of claim No. 6;

That no work whatsoever was done upon either of

the divided halves of claim No. 6;

That there was no legal grou]:)ing of the lower di-

vided half with the upi^er divided half thereof, nor

with claims Nos. 7 and 8 above Discovery; there was

no agreement for such grouping;

That the work done on claims Nos. 7 and 8 in the

years 1930 and 1931 was of no benefit to claim No. 6,

nor to either of the divided halves thereof; that such

work did not inure to the benefit of Nellie Thompson,

nor to her interests in the lower half of said claim

No. 6;

That the said claim was consequently open to relo-

cation after noon of July 1, 1931;

That the plaintiff, having claimed and staked the

said ground on October 19, 1931, and duly recorded
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her location, which is not denied at any stai^e of the

proceedings, became entitled thereto and is the owner

thereof, subject only to the paramount title of the

United States, and that the title of the defendants

Noble and Thompson in and to said ground was

thereby extinguished.

Assignment of Error No. 12.

The Court erred in concluding as matters of law^,

that the defendant Nellie Thompson was entitled to

the one-half interest in the lower half of said claim

No. 6, and that her title should be quieted thereto as

against this plaintiff.

The reasons and argument heretofore submitted

herein are respectfully renewed as to this assign-

ment ; it is apparent that if the theory of the ]3laintiff

regarding the case is correct, then the Court eri'ed in

its conclusions of law, as expressed by it in the con-

clusions of law found in this case.

AsSIGNiVlENT OF ErROR No. 13.

''The ('Ourt erred in giving and entering judg-

ment against the plaintiff in this action, and in

favor of the defendant Thompson."

The original claim No. 6 above Discovery on Cleary

Creek was divided into two separate and distinct

halves, each half having separate owners, and the

defendant Thompson claims to be the owner of an un-

divided half interest in one of these halves. Will it

be said that the owners of these separate halves are

co-owners or owners in common, or that the owners

of one divided half could call on the owners of the

other di^^ded half for their proportion of assessment
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work; will it be said that notwithstanding such di-

vided portions, the government will still consider the

original claim as a w^hole entity, and ignore the deeds

of separation? Yet that is the construction con-

tended for by opposing counsel, and adopted by the

Court. Mr. Morrison says "that is only the apparent

reading of the Act," but is not the proper construc-

tion thereof.

The claim having been so divided, created separate

and distinct mining claims out of each divided por-

tion, each divided portion being independent of the

other, each requiring annual labor or improvements

of the value of $100.00.

It must be apparent, in fact, it is generally con-

ceded that no work of any kind was done, or im-

provements made on either of the divided halves of

said claim No. 6 during the tw^o years ending at noon

of July 1, 1931.

Nowhere in the proceedings does it appear that the

defendant Thompson was a party to, or was even

aw^are of any attempted grouping of her interests in

the lower half of said claim No. 6 with any other

claims for the purpose of working the same under

one common system or plan, or even for the purpose

of doing assessment work, and that such attem])ted

grouping without her knowledge, consent and ac-

quiescence must be and was void.

That any alleged agreement by the defendant Noble

to do assessment work for her (which is denied by

Noble), was without consideration; was not in writ-

ing and should not have been considered; that such •

I
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an agreement could have no effect upon any one, ex-

cept possibly as between the defendants themselves.

That the work done on claims Nos. 7 and 8 above

Discovery, consisting- of cleaning out ditches, etc.,

could not and did not inure to the benefit of claim No.

6 or of either of the divided halves thereof. Even if

such claims had been properly grouped it would have

required work of the value of four hundred dollars,

and not three hundred, as found by the Court, con-

sidering each divided half of claim No. 6 as a sepa-

rate and distinct claim.

That by reason of no work having been done or

improvements made on either of said divided halves

of said claim No. 6, the ground embraced within the

boundaries thereof became subject to relocation at

noon of July 1, 1931.

That the locating and staking of the said ground

by the plaintift* on October 19, 1931, and before the

resmnption of any work or improvements thereon by

the defendants oi' either of them, and the recording

of such location by the plaintiff, extinguished the

titles of the defendant Noble and the defendant

Thompson in the said ground, and that this plaintiff

became the lawful owner thereof, and entitled to the

possession of the same.

That by reason of the foregoing, the Court should

have given and entered judgment in favor of the

plaintiff and against the said defendants and each of

them.

The plaintiff has suffered great injustice by this

judgment; no work had been done on the ground,
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which fact was notorious, and she located and staked

the same in good faith ; no record of the evidence has

been submitted, as the j)leadin^s themselves, the

Court's rulings, its opinion and findings of fact and

conclusions of law and judgment show for themselves

the theory adopted by the Court, which, it is urged is

the wrong theory of the law governing the case, and

it is respectfully requested that such judgment be re-

versed.

All of which is respectfully submitted.

Dated, Fairbanks, Alaska,

January 5, 1934.

Chas. E. Taylor,

Attorney for Appellant.


